‘/ . f AGENCY FOR
"""""" oY . ‘ LEGISLATIVE
= U SAI D EAST EUROPE INITIATIVES

W / BIA AMEPMKAHCBHKOIO HAPOAY Fo U N DAT' o N www.parliament.org.ua

Policy Proposals on the Conflict of Interest
in the Ukrainian Parliament

AHOTALIUA

VY 11p0My JTOKYMEHTI ITPOaHaII30BaHO SBUIIEC KOH(MIIKTY IHTEpPECiB B YKPATHCHKOMY IMapiIaMeHTI Ta
3aMpoIOHOBAHO MOXKJIMB1 BapilaHTU YNPaBIIHHSA KOH(IIIKTaAMU IHTEpECIB Ta PO3POOKH MOJITUKU
110710 KOHQUTIKTY iHTepeciB. B pe3ynbTari mpoBeeHOro aHalli3y BUABIIEHO, 110 9% nenyTariB MatoTh
O3HaKM HasSBHOCTI KOHQIIKTY iHTepeciB. [Ipore, po3mopolneHicTh 3aKOHOAABCTBA, BIACYTHICTH
[UTICHOT TOMITHKH 1IOA0 KOH(QIIIKTY IHTEpEeCiB, HEJOCTATHICTh CAHKII Ta IHEPTHICTh
KOHTPOJIOIOUYMX OpraHiB HE JO3BOJIAIOTH HE TUIBKM PO3B’SI3aTH ICHYIOYl, ane W MonepeauTH
noTeHI[iiHI KoHMIIKTH iHTepeciB. [Ipupona mpeacraBHUIIBKOT (DYHKIIIT mapiaaMeHTaps nependadae
HasBHICTh MEBHUX KOHQIIIKTIB IHTEPECIB, TOMY HaJI3BUYAiHO BAXKJIMBO MONEPEIKYBATH KOHQIIIKTH
iHTepeciB Ta 3a0€3MeYNTH HEBIIBOPOTHICTh MOKapaHHS 3a MOPYLICHHS ICHYIOUHX HOPM Ta 3aXO[iB
10710 KOH(JIIIKTY IHTEPECIB 3a TOMOMOTH LLTICHOT MOJIITHKH MO0 KOH(ITIKTY 1HTEPECIB.

ABSTRACT

This paper studies the concept of conflict of interest (COIl) in the Verkhovna Rada, as well as proposes
the possible ways to manage it and to introduce a policy thereon. The analysis has revealed that 9%
of Ukrainian MPs may have a conflict of interest, but the dispersed legislation, lack of a coherent
COl policy, insufficient sanctions, and the inert oversight bodies make it impossible not only to
resolve the existing conflicts, but also to prevent the potential ones. The nature of the parliamentary
representative function implies existence of certain conflicts of interest, therefore it is extremely
important to avert them and to ensure the inevitability of punishment for violation of the existing
norms and measures through the use of a comprehensive policy.
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Abbreviations

COlI — conflict of interest

MP — Member of Parliament

NCPA — National Corruption Prevention Agency

OECD - Organisation for Economic Cooperation and Development
CP Law — Corruption Prevention Law

UL — untaxed limit
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INTRODUCTION

When it comes to the role of the parliament in the fight against corruption, it is not limited
only to the adoption of the anticorruption laws. A democratic parliament is, in the first place, expected
to respect its own openness and transparency norms. There is no doubt, however, that the main
obstacle to the observance of these principles is the conflict of interest (COIl). In the consultations
held by the Agency for Legislative Initiatives in summer 2016 with ten members of the Ukrainian
parliament the majority referred to COI as the main background condition generating corruption with
quite many instances when a representative of a certain industry is a member or the chair of a profile
parliamentary committee. Thus, the Chair of the Transport Committee owns a company supplying
spare parts to the Ukrainian Railways, something that MP Serhiy Leshchenko and Minister of
Infrastructure Volodymyr Omelyan have been repeatedly pointing out to (Minister of Infrastructure
Accused Yaroslav Dubnevych of the Conflict of Interest, 2017; Dubnevych Has a Conflict of Interest,
Leshchenko Says, 2017). It is also rather well know that businesses are trying to use various methods
to have a disguised influence on the decisions made by the Verkhovna Rada, which, at the background
of no lobbyism law, is quite alarming, since COI, even if only perceived as such, threatens the
legitimacy of the parliament and people’s representatives.

Despite of it being an undoubtedly negative phenomenon, it is somewhat problematic,
especially as concerns MPs, to define the conflict of interest. The very nature of the parliamentary
representative function presupposes that when anybody joins the legislative body they do so for the
sake of a certain group, their voters. Therefore, the line between the fulfilment of their duty and the
actual COl is rather illusive. The phenomenon in question primarily means the clash between the
private and the public interests, but different groups may have different interests and at the same time
believe that they act for the benefit of the public. Therefore, representing one or another group of
interests, MPs may not realise the potential conflict of interest.

A conflict of interest arises when a person, as a public sector employee or official, is
influenced by personal considerations when doing his or her job (Gyimah-Boadi, 1999).
In the US legislation, COl is limited to a situation in which an official’s conduct of his office conflicts
with his private economic affairs (House Ethics Manual, 2008).

In such a way, certain conflicts of interest are caused by the elements of the representative
democracy. On the other hand, when an official gets tangible or intangible benefits resulting from the
fulfilment of their duties, this causes corruption. The equilibrium between these two extremes should
be kept through strict rules of the game.

It is noteworthy that the COI per se is not corruption, but if the conflict between the private
interest and the official public duties is not settled in due time, it may end up in a corruption offence.
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Consequently, the situation when an official has used their office for a private interest can be qualified
as abuse of office or corruption rather than COI.

In addition, COI can be deferred. In the US, for example, funding of political parties is a big
problem as it is quite difficult to trace the origin of funds, while amounts become so large that one
starts wondering about the benefits that the sponsors get in exchange. With multi-million
contributions to the election campaign, it is quite possible to expect that the contributors may
manipulate the elected official.

It is, however, very difficult to prove that an MP is using COI situation for the benefit of their
private interest or that of a third party, as there is an innumerable number of factors that may have an
effect on such MP’s voting for this or that legislative initiative. Therefore, it is so important to avert
potential COI and to ensure inevitability of punishment for the breach of such preventive measures.

The issue of lobbyism deserves a special attention. The revolving door policy or the shuffling
between the legislator/regulator’s role and the sector influenced by the legislation/regulation often
leaves loopholes for the hidden lobbyism at the background of no law governing it.

There are different approaches to manage COI with one of the main methods of fighting its
adverse consequences being its disclosure. It does not solve the conflict itself, but provides the
necessary knowledge to define the subsequent steps to remove it. Such steps may vary from activity
suspension to resignation or even criminal proceedings should a corruption act be revealed.

In view of the public sector fast development, modern trends of the public functions merging
with private initiatives, public-private partnership, it is not possible to avoid COI entirely. Therefore
it is important to level out the timely response to the conflicts emergence, understanding of their
danger and operation of the system of their quick settlement.
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I. CONFLICT OF INTEREST IN THE UKRAINIAN PARLIAMENT

Even though such terms as “nepotism” and “cronyism” are rather widespread, the conflict of
interest, the phenomenon exposing these concepts, is not a priority for the parliamentary reform
agenda and fight against corruption, despite of COI being the primary source of corruption in the
Ukrainian parliament. The MPs’ electronic declarations make it possible to trace the possible
conflicts of interest, but with no punishment, the data openness cannot be the only way to manage
COl.

Ukraine's COI legislation is rather developed, while the system of electronic declaration is a
novelty matching the most developed countries in the world. Insufficient sanctions, however, as well
as lack of a comprehensive approach to the COIl management invite MPs to abuse their position for
the benefit of their private interests.

Legislation

The notion of COI is used in the Ukrainian legislation mainly in the context of fight against
corruption. References thereto are rather sporadic and sometimes contradicting, which is an evidence
of no unified public policy on the subject.

The conflict of interest in the parliament is defined by a number of legislative acts, such the
Corruption Prevention Law, the Code of Administrative Infringements, and the Parliamentary Rules
of Procedure.

The Corruption Prevention Law (CP Law) contains the most developed COI provisions. One
of its advantages is that it distinguishes between the actual and the potential conflicts. Thus, the law
defines the potential conflict of interest as anybody's private interest in the area where they exercise
their service or representative powers, which may influence their objectivity/unbiasedness in the
decision-making, as well as taking action or no action in the course of the above. The actual COIl is
a contradiction between the private interests and the service or representative powers affecting the
objectivity/unbiasedness of decision-making or taking/omitting actions during the exercise of such
powers. In Australia, Germany, and Norway, for instance, the conflict of interest as such is not
defined in the legislation.

On the one hand, it adds to clarity about the situations that can be described as a conflict of
interest, while, on the other, introduces certain restrictions in view of the fact that COIl is a rather
ambiguous phenomenon. The law does not define the notion of the apparent conflict of interest, when
it seems that the official’s private interest may have a dubious impact on the fulfilment of their
functions, but in reality it is not so.
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The key player in the COIl monitoring is the National Corruption Prevention Agency (NCPA)
charged by the law with the responsibility for the COI prevention and settlement. Thus, this body is
supposed to keep an eye on whether MPs have conflicts of interests and make sure they are resolved.
The NCPA has a department to monitor respect of the legislation on COI and other restrictions to
prevent corruption. Such department watches fulfilment of the legislation on the ethical conduct,
receipt of gifts, observation of limitations established by the CP Law, prevention and resolution of
COl in the parliamentary activities. Likewise, it also should detect violations and initiate office
investigation, take measures to inflict liability, prepare materials for judicial procedures, consider
requests and inquiries from members of parliament and other individuals. In what concerns COl,
the Agency also follows the OECD recommendations and has developed the COI identification
guidelines which include tests proposed by this organisation. According to the NCPA 2016 Report,
it received 456 corruption notifications which resulted in 234 inspections; in parallel,
508 explanations were provided on COIl existence/absence and its resolution procedure;
55 inspections of the possible CP Law violations were finished due to the self-regulation of the
conflict or no administrative infringement elements; 23 demands were sent to fix the breach of the
legislation on ethical behaviour, COI prevention and regulation, other requirements and restrictions
with 12 of such cases regulated.

Art. 25 of the CP Law limits combination of jobs and activities. Thus, MPs are prohibited
from being involved in any other paid activities, in particular entrepreneurship. According to Art. 167
of the Commercial Code, possession of corporate rights is not entrepreneurship, but Art. 36 of the
CP Law limits this MPs’ right. Within 30 days upon their election, members of parliament are
supposed to pass their companies and corporate rights in accordance with the established procedure
to another party, but not family members, for management.

Art. 28 of the CP Law describes the COI prevention and resolution mechanism which meets
the best international practices. First of all, an MP is supposed to report the COI to the NCPA, which
should explain the conflict resolution procedure. The list of the measures that can be taken to settle
the conflict includes suspension from the decision-making and resignation, while MPs may also be
proposed to get rid of the private interest. Those members of parliament who have a actual COI
cannot be involved in the decisions made by the Verkhovna Rada. The CP Law sets that the COI
resolution rules for MPs should be regulated by the Law on the Parliamentary Status, but the latter
contains no references to the conflict of interest.

At the same time, CP Law envisages no sanctions for non-reporting COI or for using one’s
position to pursue private interests. The Code of Administrative Infringements punishes combination
of jobs and activities by a fine in the amount from 300 to 500 untaxed limits (ULs) with the seizure
of the income received from the business activities. Since possession of corporate rights is not
entrepreneurship, while oversight of the corporate rights transfer is rather sporadic, there is practically
no liability for MPs doing business. The Code also sets a fine for non-reporting the conflict of interest,
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while somewhat harsher sanctions are established for the intentionally wrong information presented
in the declaration, in particular deprivation of freedom for up to two years in accordance with the
Criminal Code of Ukraine.

COl is also regulated by the Rules of Procedure. An MP that has a COI is expected to
announce it publicly at the plenary session, whereupon they can participate in the discussion.
Members of parliament may also vote during the consideration of issues, where they have a conflict
of interest, provided it is also announced publicly at the plenary session.

The Rules of Procedure contain no provisions on COI at the parliamentary committees and
during the committee voting. There is only one norm prohibiting selection of MPs with COI to the
ad hoc or investigating commissions. Otherwise, there are no restrictions on the Members’
participation in the committees and their voting during the committee meetings on the issues where
they have a conflict of interest.

Finally, the legislation of Ukraine contains no definition of the notion of “lobbyism”. Over
the recent years, there were a number of initiatives on this subject, but none of them ever made to the
consideration on the floor.

Conflict of Interest among Ukrainian Members of Parliament

Despite of the legislative definition of COl, it is rather difficult to prove it. Courts have no
competence to punish for the existence or use of the private interest, as it is the Verkhovna Rada that
is supposed to resolve such issues. At the moment, certain powers are assigned to the Parliamentary
Rules Committee (e.g. mandate deprivation). It is already three years, however, that this committee
has no chair, and all its decisions are publicly criticised for inefficiency or biasedness (Kholodnytskyi
Accuses the Parliamentary Rules Committee for Usurpation of Power Due to the Situation with
Deydey, 2017). Inactivity of the responsible parliamentary bodies is also further aggravated by
no system of internal regulations for COI resolution. Currently, such issues are attributed to the
ethical area, and thus get no proper attention.

This enables members of parliament to benefit from impunity and to keep on pursing their
private interests. Analysis of the 2016 e-declarations has shown that out of 422 members of
the 8" Verkhovna Rada 131 MPs (31%) possess corporate rights, while 108 MPs (25.6%) are end
beneficiaries of legal entities (Fig. 1). This figure should be perceived at the background of the
assumption that many MPs have not indicated certain business assets in their declarations.

This trend is, undoubtedly, quite concerning, since any business run by an MP, even if he/she
is not part of a committee dealing with such business sector, may influence their decision during
voting and represent a potential conflict of interest.
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The same analysis has revealed 38 MPs having a conflict of interest with two of them chairing
parliamentary committees (for health care and for transport). The presence of COI is defined by the
possession of corporate or beneficiary rights in the companies operating in the area that the relevant
committee is responsible for. To see if the actual conflict is there, the MPs’ voting for specific
legislative initiatives should be studied additionally.

Certain parliamentary committees have an exceedingly large scope of private interests,
in particular members of the agrarian committee (20 MPs) and the committee for construction, bridge
building, housing and municipal economy (7 MPs). COI has also been found in the committees for
industrial policy and entrepreneurship and for health care.

Fig. 1. Distribution of Private Interests in the Ukrainian Parliament
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Sometimes, companies belong to family members and not MPs themselves, which in any case
contradicts the CP Law, since businesses cannot be passed over to family members. 63.2% MPs with
COIl own corporate rights themselves, while others involve spouses and family members.
The Ukrainian law requires that member of parliament transfer their companies to third parties for
management, but only 3 out of 131 MPs holding corporate rights have declared to have done so.
MP Vadym Novynskyi appears to have the biggest number of companies where an MP is a
beneficiary.

When people’s representatives own corporate rights or are beneficiaries in the companies
operating in the sectors related to their committees, this creates a potential or actual conflict of interest
and requires additional investigation by the responsible bodies and introduction of the necessary
sanctions.

At the same time, neither the Rules Committee, nor NCPA take the measures needed not only
to avoid, but also to resolve the existing COI, while the MPs themselves avail themselves of their
position and impunity participating in the voting on the issues where they have direct interests.
There is the sole case when COI was publicly announced in accordance with the Rules of Procedure,
when MP Iryna Lutsenko did not vote for the appointment of her husband as Prosecutor General.

In addition, declarations of certain MPs directly evidence combination of jobs which is subject
to the CP Law. Thus, one of them declared his membership in supervisory boards, both paid and non-
paid, and in three for-profit companies, while there is an unknown number of MPs who have not
declared their other jobs to avoid income seizure. As an example, it became known from other sources
that one MP received profit at a company that has published its annual report containing his name,
but the MP did not mention this in his declaration (MP Zhevaho Has Not Declared the “Swiss”
Pension and the British Salary, 2017). Submission of intentionally untrue information in the
declaration is subject to criminal liability (deprivation of freedom for up to two years).

Another problem is a hidden lobbyism in the parliament, when the lawmakers get benefits,
usually material ones, for supporting or not supporting particular legislative initiatives. Sometimes,
whole groups are elected as MPs to represent the interests of a certain influential actor (an oligarch,
business person or group etc). With no efficient coalition, the “vote trade” has become a rather
widespread phenomenon to promote various bills.

Numerous roundtables and public discussions that have taken place in the Verkhovna Rada
are often only of a formal nature. The cases when experts or the public are invited to such events are
rather sporadic. In 2016, the USAID RADA Programme developed the Electronic Civil Society
Register for Parliamentary Committees where non-governmental organisation may get registered and
be involved in the committee activities. This provides a possibility for a more organised, open and
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transparent involvement of the interested parties. The database, however, is currently used by only
10 committees, while it contains about 90 organisations checked during registration. At the moment,
235 MPs (55.7%) are part of various NGOs with rather untraceable origin or operations.

Since COIl is not a priority for the parliamentary reform and anticorruption initiatives,
nowadays this topic lies in the parliamentary ethics domain. In 2016, with the support of a number
of civil society and international organisations, the preparation of the Code of Parliamentary Ethics
began in the Verkhovna Rada. Consultations held with MPs revealed that COI and disguised
lobbyism are the biggest ethical problems in the Ukrainian parliament. Even though the development
of the Code has moved forward a bit, its adoption with anti-COI sanctions seems rather illusory.
Essential roles here belong to the Rules Committee and theVVerkhovna Rada Chair. De facto, it is now
the Rules Committee that is authorised to deal with the conflict of interest issues, but it gets
no COl reports, even though the CP Law admits reporting by third parties (Art. 35.2). The question
is whether the committee is capable of resolving such issues, as it is normally formed from the MPs
that have not got into other committees, which has a negative impact on its professional level, and
thus it may make sense to transfer such functions to another committee (e.g. the anti-corruption one)
or an ad hoc commission.
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II. INTERNATIONAL EXPERIENCE IN THE CONFLICT OF INTEREST RESOLUTION

The international practice for the COI resolution evidences that its success depends on the
systemic and comprehensive application. It is important to use the internal parliamentary instruments
to regulate and manage COI so that the majority of the contradictions do not go outside the parliament
and do not damage its reputation.

At the same time, the MP’s personal responsibility for COl prevention is very important,
where such instruments as assets declaration and interest registers are very helpful.

No less important for the modern parliamentarism is the issue of lobbyism. Its efficient
regulation makes it possible to reduce the negative aspects to the minimum and to use lobbyists as
feedbackers.

In the majority of the European counties, COIl is regulated by primary and secondary
legislation. Generally, the main principles and rules are included into the laws on public or civil
service or public administration. In some countries, such principles are established by the
constitutional provisions obliging officials to serve exclusively public interests.

Now, however, more and more countries use special laws and other acts to regulate COI. Such
laws include those on the conflict of interest and on lobbying, as well as parliamentary codes of
conduct (Fig. 2). Sometimes, COI norms can be found in anticorruption laws, like in Ukraine.

The exception principle also becomes rather widespread in foreign countries, when special
rules are introduced for top officials, including members of parliament. For example, in Portugal such
individuals are prohibited from any other professional occupation, even without remuneration,
or from being members of any commercial organisations.

In Australia, MPs are required to submit written statements on their private interests, as well
as those of their family members; declaration of private interests is expected from officials in Finland,
while in Poland they are requested to report on their assets.

In Central and Eastern Europe, e.g. in Poland, a special emphasis is made on the apparent
conflicts of interest. Under the conditions of young parliamentarism and insufficient trust to the
institutes of representative democracy, it is especially important to pay attention to the reputation of
the parliament and its members.
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Fig. 2. Documents Stating the Principles and Rules of Conflict-
of-Interest Policy (among OECD countries; Source: OECD)
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The COI resolution instruments include blind trust assignment of pecuniary interests,
increased transparency and scrutiny of decision, transfer of duty, resignation, restriction or
abandonment of the personal interest, declination of gifts (Fig. 3).

Fig. 3. Measures for Resolving Conflict-of-Interest Situations
(among OECD countries; Source: OECD)
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Disclosure of private interests among members of parliament is also rather high, unlike among
judges, for example (Fig. 4).

Fig. 4. Disclosure of Private Interests and Public Accessibility
of Such Information (among OECD countries; Source: OECD)
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Most commonly, the COI rules violators are subject to disciplinary action (Fig. 5).

Fig. 5. Sanctions for Breaching the Conflict-of Interest Policy
(among OECD countries; Source: OECD)
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With a rather systemic policy, each case when COI is identified or prevented is considered
individually. This is explained by an attempt to respect the congressmen’s rights and freedoms
as citizens and to guarantee the relevant constituencies the proper representation of their interests.

In the US Congress, COl is primarily regulated by the House of Representatives Committee
on Ethics and the Senate Select Committee on Ethics. Both Congress chambers have their own rules
of procedure outlining the COl-related issues.

No federal law, regulation or House of Representatives rule prohibits a member of the House
of Representatives to own assets which may contradict or influence their fulfilment of service duties.
In 1978, however, the Congress passed the Ethics in Government Act which enacted a requirement
that all federal officials, including all members of the House of Representatives and some House
staff, file publicly available financial disclosure reports. The Ethics in Government Act lays the
legislative basis for the disclosure of the information required from the House members (House Ethics
Manual, 2008).

The Rules of the House of Representatives, in particular Rule XXIIlI “Code of Official
Conduct”, limit the outside income and regulate the aspects of the business operations or investments
made by the members of the House:

- Members and employees of the Congress cannot use their official positions for personal
gain;
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- Members cannot make contracts or enjoy benefits under the contracts with the United
States;

- Members and employees should not do any business with the federal government,
directly or indirectly, which contradicts diligent fulfilment of their duties in the Congress;

- Members may not receive compensation and may not permit compensation to accrue to
the beneficial interest of such individual from any source, the receipt of which would
occur by virtue of influence improperly exerted from the position of such individual in
Congress;

- Members and employees cannot get benefits under the circumstances that can be
interpreted as an influence on their governmental obligations;

- Members and employees shall never use classified information received during fulfilment
of governmental duties for private benefit.

Members of the House of Representatives should annually disclose their personal financial
interests, including investments, incomes, and liabilities. The House has required public financial
disclosure by rule since 1968, and by statute since 1978. The proposal on the divestiture of the
potentially conflicting assets and obligatory voting ban have been rejected as inexpedient and
ungrounded (House Ethics Manual, 2008). This may have a negative influence on the interests of the
represented constituency. Therefore, each situation should be considered individually to see if there
is an actual conflict of interest.

At the same time, the U.S. Senate Select Committee on Standards and Conduct calls on all
members to “to avoid situations in which even an inference might be drawn suggesting improper
action” (First Congress Session, 1987). Public disclosure of assets, financial interests and investments
was recognised as a preferred method for the regulation of possible conflicts of interest rather than
assets divestiture or non-voting. The Ethics Committee looks into all inquiries and complaints
received and investigates the matters as necessary.

The Standing Rules of the Senate also prohibit gains from the official positions:
- A Member may not use their official position for personal gain (Senate Rule 37.1.);

- A Member may not undertake any outside activity that creates a conflict of interest
(Senate Rule 37.2.).

- A Member may not use their official position to introduce or pass legislation, when the
principal purpose is to further the official’s or an immediate family member’s financial
interests, or the financial interests of a limited class to which such individuals belong
(Senate Rule 37.4.);
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- A Senator who requests an earmark shall certify in writing to the Chairman and Ranking
Member of the committee of jurisdiction the purpose of the earmark and that neither the
Senator nor the Senator’s immediate family has a financial or monetary interest in the
earmark (Senate Rule 44);

- No Member compensated at a rate in excess of $25,000 per annum and employed for
more than ninety days in a calendar year shall affiliate with a firm, partnership,
association, or corporation for the purpose of providing professional services
(e.g. consulting, medical, insurance, or legal services) for compensation ; permit that their
name be used by such a firm, partnership, association or corporation; or practice a
profession for compensation to any extent during regular office hours of the Senate office
in which employed. (Senate Rule 37.5(a));

Some COl provisions envisage also criminal liability:

- Members of Congress are prohibited from getting any compensation for representing a
third party in the matters in which the United States is a party or has an interest
(18 U.S.C. §203);

- Even without compensation members of Congress are prohibited from representing the
third party in the matters where the United State is a party or has an interest
(18 U.S.C. §205).

Congressmen are also prohibited from accepting an honorarium for a speech or a writing for
publication, while Senators cannot be involved in lobbying or speak in the Senate for two years upon
the expiry of their mandate.

Normally, regulation of the conflict of interest begins as a response to certain public scandals.
It may seem that with advanced legislation on parliamentary ethics and lobbyism, the American
system does not face the conflict of interest problem. It is enough, however, to recall the fresh
example of Donald Trump with his innumerable businesses elected as the US President. The conflict
of interest issue at such a high post was brought for discussion into the public domain and becomes
more and more prominent, demanding response. Even though the story is not over yet, it is already
possible to say that certain conclusions will be made in the future (Why Donald Trump's potential
conflicts of interest are so important, 2017).

The issue of the conflict of interest in the US Congress becomes particularly important.
According to the Harvard Business Review, while roughly 20% of lawmakers owned stock in 2001,
that number had more than doubled by 2013 (The Growing Conflict-of-Interest Problem in the U.S.
Congress, 2017). The studies evidence that members of the House of Representatives and the Senate
generate an anomaly high return on their investments. Researchers believe that this likely occurs


https://www.washingtonpost.com/politics/rise-in-stock-ownership-among-lawmakers-brings-ethics-concerns/2012/01/28/gIQArB2UYQ_story.html?utm_term=.c5747c726ac7
http://money.cnn.com/2014/11/14/investing/congress-stock-ownership/index.html
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because members of Congress have a variety of tools at their disposal — camfrom pushing or stalling
legislation and regulation to awarding contracts, subsidies, and tax abatements.

European Union

In the EU, the need to pay special attention to the conflict of interest came up, like in many
other cases, after a big scandal. In 2011, the European Antifraud Office (OLAF) launched an official
investigation on corruption against four members of the European Parliament after The Sunday Times
article accused them of the attempts to influence the EU legislation in exchange of money
(Journalistic spoof traps MEPs in bribery affair, 2011). The investigation resulted in three MEPs put
into jail, while the European Parliament passed a new Code of Conduct for MEPs to establish clear
rules for the conflict of interest management and declaration of financial interests. The then-President
of the European Parliament Jerzy Buzek called the Code “a strong shield against any unethical
behaviour” (Parliament group leaders endorse new Code of Conduct for MEPs, 2011).

The Code of Conduct contains a special section dedicated to the conflict of interest (Article 3)
stipulating that a conflict of interest exists where an MEP has a personal interest that could improperly
influence the performance of his or her duties as a Member. A conflict of interest does not exist where
a Member benefits only as a member of the general public or of a broad class of persons.

Any Member who finds that he or she has a conflict of interest shall immediately take the
necessary steps to address it, in accordance with the principles and provisions of this Code of
Conduct. If the Member is unable to resolve the conflict of interest, he or she shall report this to the
President in writing. In cases of ambiguity, the Member may seek advice in confidence from the
Advisory Committee on the Conduct of Members. Members shall disclose, before speaking or voting
in plenary or in one of Parliament’s bodies, or if proposed as a rapporteur, any actual or potential
conflict of interest in relation to the matter under consideration. Such disclosure shall be made in
writing or orally to the chair during the parliamentary proceedings in question.

The Code efficiency, however, raises questions due to various interpretations of its provisions.
Another former President of the European Parliament Martin Schultz, for example, claimed that the
Code merely compels MEPs to make potential conflicts of interest transparent, but it does not require
addressing them (Time has come for the European Parliament to tackle conflicts of interest, 2016).

Poland

No less scandalous is the story with the regulation of the conflict of interest in Poland.
In 2009, links were discovered between certain politicians and a big gambling company. Members
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of Parliament were accused of attempts to amend the taxation regime in the gambling law
(Tomini, 2015). Numerous other public scandals preceded this incident.

The Polish legislation contains no direct definitions of the conflict of interest. There is,
however, a number of regulative norms which concern various expressions of this phenomenon, but
they are dispersed and contradicting which complicates their application.

According to the Parliamentary Mandate Law (Ustawa o wykonywaniu mandatu posta i
senatora), Members of Parliament should not be involved in any activities or accept contributions
that may undermine the voters’ confidence in their mandate. They are also prohibited from using
their parliamentary office for any additional activities and, in particular, entrepreneurship. The law
prohibits members of parliament from running any commercial operations, personally or together
with any other individuals, with the use of the state and municipal property, as well as to be involved
into such activities as a manager or a representative.

Polish MPs submit their annual declarations, as well as they are obliged to disclose their entire
income and valuable proceeds in the Interest Register. The failure to meet this obligation results in
liability under the Parliamentary Rules of Procedure, as well as loss of the right to get salary until the
next declaration is filed. Submission of false information or concealment of assets by MPs is subject
to criminal liability (three years of deprivation of freedom under Art. 233.1 of the Criminal Code).

Declarations are publicly accessible in the electronic form on the Sejm and Senate websites
and are subject to verification by the Ethics Committee, the taxation service, and the Central Bureau
for Corruption Prevention.

The conflict of interest during the legislative process is covered by the Parliamentary Ethics
Principles, the Code of Conduct for MPs. The document defines the general principle of impartiality,
whereby the MPs are supposed to be governed by the public interest and should not use their position
to get any benefit for themselves or their family members or receive any benefit that may influence
their activity as Members of Parliament. According to the openness principle, Members should
disclose any private interest influence on the decision where they are involved in its adoption.
Such rules, however, do not apply to Senators, as the Upper Chamber of the Polish Parliament has
no Code of Conduct.

The Polish Parliament also has no special body that would be in charge of managing the
conflict of interest. Normally such obligations are put on the speakers of the both chambers and the
Sejm Ethics Committee.

Generally, the conflict of interest system in Poland seems to be non-systemic and sporadic,
similar to the current situation in Ukraine. Poland also has the Corruption Prevention Law, but its
coverage is rather limited. In addition, there are questions about the enforcement of the laws and
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norms. Despite of having direct references to the conflict of interest, the Code of Conduct is still a
soft power.

Lobbying

Most often the COI problem appears side by side with the lobbying issue. This activity is part
of the political life in the majority of developed democracies. It enables politicians to receive
feedback from the interested parties and to prioritise the items on the political agenda. Transparent
and honest lobbying can make public policies more efficient and comprehensive. According to a
survey held in 20 EU countries, 80% of the respondents consider that ethical and transparent lobbying
helps policy development (Burson-Marsteller et al, 2013).

This, however, does not exclude a number of the lobbying negative features: excessive impact
of the rich and influential elites, promotion of private, rather than public interests, abuse of public
institutions.

According to the OECD, more and more countries are trying to regulating the lobbying area.
Lobbying was first regulated in Australia through the Lobbyist Registration Scheme of 1983, while
there its current Lobbying Code of Conduct was adopted in 2008. In Canada, the Lobbyists
Registration Act was approved in 1989 and then became a law in 2008. In France, the Assembly
Bureau passed new regulatory acts in 2013 defining relations between the Assembly members and
the interest groups.

Germany first regulated lobbying through Article 73 of the Rules of Procedure of the German
Bundestag in 1951. In 2006, Hungary passed the Lobbying Act which was later replaced by the
integrity management system for officials and lobbyists. Poland adopted the law on legislative and
regulative lobbying in 2005. In the UK, the act on lobbying, non-party campaigns, and trade union
management has been in place since 2014. In the US, the 1946 Federal Act on Lobbying Regulation
was replaced by the Lobbying Disclosure Act in 1995.

A special lobbying register was created in the USA back in 1946. The 1995 Lobbying
Disclosure Act filled in a few gaps having forced the majority of lobbyists to get registered in the
system. The 2007 law on honest leadership and open government has extended certain definitions of
the lobbyism and has introduced stronger sanctions for the violation of the established norms.
The register is obligatory and publicly accessible. The legislation requires systemic disclosure of
information on lobbying and is one of the most integral in the world setting a wide range of
requirements to the lobbyists. Information disclosure enables lobbyists to operate openly and in full
accordance with the law. The rules indicate how much a lobbyist can spent for specific types of
activities and how to inform about the expenses. The lobbyists are supposed to report on their
meetings with the officials.
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As aresult of the already mentioned 2011 scandal in the EU, dubbed “cash for laws”, the same
year the European Parliament and the European Commission introduced a Transparency Register to
provide the EU citizens with information on the organisations influencing the decision-making
processes in the EU. The system includes such types of activities as lobbying, representation of
interests and advocacy. In such a way, both the consulting companies positioning themselves as
lobbyists, and the non-governmental and religious organisations, analytical centres, law firms and
others need to get registered. Registration is voluntary, but in September 2016 the European
Commission, the European Parliament, and the Council of the European Union have come up with a
proposal on the obligatory registration of lobbyists in the Transparency Register. According to the
Register website, as of 2017 in contains 11,403 organisations (Fig. 6).
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Fig. 6. Structure of the Organisations Registered in the Transparency Register

855

= Professional consultancies/law firms/self-employed consultants

In-house lobbyists and trade/business/professional associations

Non-governmental organisations

2996 Think tanks, research and academic institutions

= Organisations representing churches and religious communities
5627

= Organisations representing local, regional and municipal authorities,
other public or mixed entities, etc.

Source: http://ec.europa.eu/transparencyreqgister

The Register primarily aims to answer the following questions: the interests represented at
the EU level, the representatives of such interests, on whose behalf and for whose money. The list of
the registered organisations is publicly accessible. The lobbyists’ operation is regulated by the Code
of Conduct for interest representatives which they are obliged to sign during registration. Through
the platform, the organisations may get access to the European Parliament buildings. The system also
includes a possibility for citizens to send complaints about compromised integrity or violation of the
Code of Conduct.

In the majority of the OECD countries, the officials who have violated the lobbyism integrity
rules are subject to disciplinary and administrative sanctions, like, for example, fines. 45% of the
member states that regulate lobbyism also inflict criminal liability, sometimes up to imprisonment
(Lobbyists, Governments and Public Trust, 2014). Apart from Slovenia and Japan, no other country
maintains statistics on the number of officials who have been subject to sanctions.

The studies prove that regulation of lobbying in general and introduction of the lobbyist
registries result in less corruption (Holman, Luneburg, 2012).


http://ec.europa.eu/transparencyregister
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ITII. CONFLICT OF INTEREST POLICY AND MANAGEMENT

Whenever it comes to the conflict of interest, its management is usually discussed ahead of
other topics. Too strict approach to the control of how private interests are used may contradict basic
personal rights or prevent access of competent and professional candidates to the public service
(Managing Conflict of Interest in the Public Service, 2003). Therefore, the focus is made on the COI
management.

The OECD has developed comprehensive recommendations on the COl management policy-
making, the following being its key functions:

- Definition of the general features of COIl situations which have potential to put
organisational and individual integrity at risk;

- ldentification of specific occurrences of unacceptable COI situations;

- Leadership and commitment to implementation of the COIl policy;

- Awareness that assists compliance, and anticipation of at-risk areas for prevention

- Appropriate disclosure of adequate information, and effective management of conflicts
- Partnerships with other stakeholders,

- Assessment and evaluation of a COI policy in the light of experience.

- Redevelopment and adjustment of policy and procedures as necessary to meet evolving
situations.

The COI management policy does not aim at denying private interests, but rather at ensuring
integrity and coherence of the public service and awareness of the necessity of the timely
identification of the conflict of interest.

Efficiency of the COl management first of all depends on the comprehensive and systemic
nature of events, as well as on understanding the inevitability of punishment for the violation of the
existing norms. Therefore, it is important not only to develop a broad legislative basis for the COI
regulation, but also to trace their appearance and to take the necessary measures.

The OECD recommendations (Managing Conflict of Interest in Public Sector, 2005) define
the following key aspects of the COI policy:

- Concept definition and introduction into - COI management;

legislation; . . .
g - Education and raising public awareness;

- Transparency, openness, and

- - Enforcement.
accountability;
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COlI Definition

To develop an efficient policy and to manage COl, it is important to make sure that the
legislation contains a clear and unambiguous definition of the conflict of interest. Such definition
should be based on the interrelation among the following key elements: unacceptability of the
possibility of a conflict between the individual’s private interest and their duty. Thus, the COI
definition requires a special definition of the private interest and the list of the parliamentary duties.

The bodies and offices in charge can also develop tests or surveys that could help identifying
the potential, actual, and apparent conflicts of interests. Such tests could be included into the
education programmes, information seminars, as well as be disseminated among MPs and the stuff
of the relevant bodies and offices. The surveys may also be useful for the civil society and
investigative journalists.

It is important that the concept of COI and other related principles be included into the
Parliamentary Code of Conduct. This allows using the internal parliamentary resources to resolve
such conflicts, as well as refers COI to the ethical domain, thus weakening resistance among MPs.
Usually, the Code should emphasise such COl-related aspects as the public interest service,
transparency and accountability, integrity, legitimacy, justice, responsibility, efficiency and
effectiveness etc. In addition, the Code and other regulations should contain provisions on gifts for
the Members of Parliament.

Finally, the COI definition and its incorporation into the legislation should be based on the
best world practices and recommendations of international organisations, like OECD (see its
recommendations on the conflict of interest above).

Ensuring Transparency, Openness, and Accountability

Apart from the principles of transparency, openness, and accountability in the legislation and
internal parliamentary documents (the rules of procedure, the code of parliamentary ethics, other
procedural documents), it is also important to enforce these principles in practice. Registration of
private interests and assets is the most important element for ensuring transparency and openness,
while public access to this information enables the society to get a chance to supervise their elects.

It is important that sanctions are applied if interests and assets are not declared. Such penalties
may differ from disciplinary measures and criminal prosecution.

Submission of declarations should be mandatory by law, while a special body should verify
their compliance with the law. The relevant provisions can be part of both the internal parliamentary
documents (the code of parliamentary ethics) and special laws (on the conflict of interest, on
corruption prevention etc).
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Whistleblowing on infringements or corrupt behaviour is an indispensable tool for fight
against corruption. Therefore, it is necessary to ensure proper legislative protection to the relevant
individuals. The USA, Australia, the UK, South Africa, and South Korea have special laws for this
purpose. The norms on this subject can also be included into the code of parliamentary ethics, the
anticorruption or COI law. Such laws should also oblige the relevant bodies to respond to the
messages on violations or corrupt behaviour.

Conflict of Interest Management

The first step in the COl management is its identification, as well as differentiation among
the actual, potential, or apparent conflicts. Tests, surveys, and checklists are used for this purpose.
Here it is necessary to involve MPs themselves, responsible bodies, or parliamentary offices.

For efficient COI management, it is very important to consider the areas where such conflicts
are most likely to appear, in particular the following (Fig. 6):

- combination of jobs - personal expectations and possibilities
- insider information: and expectations from the family and
community (e.g. business run by family

- contracts and deals;

- decision-making (in case of MPs —
committee and plenary voting)’

members);

- external activities, entrepreneurship and
_ _ _ membership in supervisory boards of
- policy-making consulting; various companies;

- gifts and other benefits; - post-mandate entrepreneurship or
public activities.

Fig. 6. Potential COI Activities and Situations (Among OECD Member States; Source: OECD)
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A critical COl element is clear distribution of duties. The bodies responsible need to be well-
defined with the outline of the procedures for the MPs to follow in case of COl.

Training and Public Awareness

All parties involved should be well-informed of the conflict of interest, with such awareness
being one of the most important elements of the COI policy. MPs should know about the situations
when they fall under the COI norms and the actions to be taken in case of a conflict. Business and
lobbyists are also supposed to understand the boundaries not to be transgressed while negotiating
positions, while the stuff of the relevant units should be properly trained to resolve the conflicts.

As it has been mentioned above, development of tests, surveys, and checklists is an integral
part of preparation to the COI situations. Such instruments should be accessible to all stakeholders.
They can be produced on the basis of already available tools proposed by international organisations,
with each their item supported by the relevant legislative norms and administrative procedures.
In addition, MPs should be able to use the self-testing to see if they face a COI.

For this purpose, both MPs and the responsible bodies stuff should have regular training and
attend seminars to study the legislative framework in detail and to be able to solve COI in practice.
Such training should be founded on real cases and circumstances and provide instruments that would
ensure guidance to settle a COl.

It is rather advisable that such training is arranged at the beginning of MP’s convocation
period with the possible involvement of. NGOs, oversight bodies and international organisations.

Enforcement and Observation of the Current Norms

For the most efficient COI resolution, violation of COI norms should be subject to sanctions,
which can be introduced not only by special laws (on COI and corruption prevention), but also by
the internal parliamentary documents, like the code of parliamentary ethics and the rules of procedure.
A special law on COI with a section on sanctions gives a rather good result, while it is also important
to establish legislative links among the concepts of COl, corruption, integrity, and ethics. In addition,
individual contracts, e.g. in case of expiry of the parliamentary powers, could be used as a tool
to ensure fulfilment of the current norms.

An indispensable element for the declaration of interest and assets is inevitability of
punishment for the violation of the relevant norms (incomplete or hidden information, declaration of
assets and interests incompliant with the law, untimely submission or non-submission of the
declaration). For this purpose, the responsible bodies and units should be equipped with the necessary
functions, experts, and resources and have the necessary organisation capacity, while the judiciary
system should be able to respond to the gross violations of the legislation.
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IV. CONFLICT OF INTEREST POLICY OPTIONS
FOR THE UKRAINIAN PARLIAMENT

To find the best way to regulate COI in the Ukrainian Parliament, it is important to take into
account the opinion of the parties involved:

- Current and Former MPs

The number of MPs interested in modifying their current COI status is rather small, since any
changes to the COI policy may touch upon their private interests which are ubiquitous in the current
Parliament and thus influencing the parliamentary decision-making. The COl management concerns
not only the current, but also the former MPs who may use their privileged position and links in the
interests of the third parties.

- Chair of the Verkhovna Rada

In 2016, the Verkhovna Rada Chair committed to implement the parliamentary reform,
having signed a Memorandum of Understanding with the European Parliament on the results of the
European Parliament's Needs Assessment Mission to the Verkhovna Rada of Ukraine. Its many
reform recommendations included amendment of the Rules of Procedure and adoption of the Code
of Parliamentary Ethics. In this process, the Verkhovna Rada Chair can and should ensure the
necessary leadership and support to the process that have already started, as well as to provide an
important impetus to the COI regulation. This is especially critical in the context of the electronic
declarations submitted by the MPs heating the public interest to COI in the parliament, which is why
the society is waiting for certain actions from the parliamentary leadership to minimise such conflicts.

- Parliamentary Rules Committee

At the moment, the COI issues de facto belong to the Parliamentary Rules Committee,
in particular the parliamentary ethics subcommittee. The Committee, however, has had no Chair for
already three years, while the relevant functions are fulfilled by the First Deputy Chair. On the one
hand, nowadays there are no inquiries from MPs for the Committee to react, making the assessment
of the real interest and influence difficult. The Committee, however, should take a proactive position
on the COI matters.

- National Corruption Prevention Agency (NCPA)

The NCPA has been granted broad powers in the COl-related areas. This defines the Agency
as an influential actor in the COl-related aspects and its handling tools. The NCPA efficiency,
however, has been repeatedly criticised by the MPs, the society and the authorities (Hroysman is
Unsatisfied with Korchak's Work But Cannot Dismiss Her, 2017). The MPs' declarations are verified
selectively and often on a politicised basis (Anti-Corruption Action Centre: NCPA Has Become the
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Body of Selective Political Repressions, 2016), while the Agency has yet failed to verify all
MPs declarations. This suggests that NCPA is not an independent and self-sufficient player.

- President of Ukraine

The President, whose faction is part of the parliamentary majority, has an essential influence
on the decision-making in the Verkhovna Rada. In addition, numerous facts evidence that the
Presidential Administration makes attempts to manipulate the NCPA (NCPA Was Tasked by
Bankova to Issue a Protocol Against Leshchenko, 2016), which has a direct impact on the Agency's
ability to be involved in the COl management.

- Business

With no lobbying legislation, business exercises a tangible impact on the MPs, but it is
difficult to assess such level of influence. The e-declarations analysis suggests the MPs themselves
often represent "big" business. Thus, when developing COI policy, it is rather advisable to take the
business opinion into account and to have it involved in the relevant discussions.

- Society

The public monitors the observance by MPs of the COI legislation and analyses their
declarations, which evidences its considerable interest in the parliamentary conflicts of interest.
Despite of the victories of the previous years, in particular, adoption of the Corruption Prevention
Law, opening of the e-declaration register, establishment of the anticorruption bodies, which would
not be possible without the active participation of the public, the influence of the civil society on the
decision-making process in the parliament remains minimal.

In view of the above problems, it would be expedient to consider certain options to resolve
the problem of COIl in the Ukrainian parliament:

- Keeping the current COI management procedure unchanged. In this case, COIl will stay
outside the parliamentary reform and anticorruption policy priorities, while the existing
conflicts will be left without reaction. MPs will continue combining business with politics,
while the responsible bodies and units will not be able to deal with the situations featuring the
signs of the conflict of interest.

- Strengthening the NCPA expert, organisational, and resource capacity. The NCPA has
a number of powers to settle conflicts of interest, which, however, for various reasons remain
unused. It is proposed to do an external assessment of the NCPA operation and to strengthen
its expert and professional potential, as well as technical equipment to ensure its full-fledged
operation. Even though it would not give the necessary momentum to the COI resolution, this
option will help the enforcement and fulfilment of the current legislative norms.
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- Strengthen the internal parliamentary procedures. The Rules Committee may take a
more active position on the COI issues, considering the inquiries on the possible conflicts and
taking disciplinary measures. Its work can be consolidated by the adoption of the Code of
Parliamentary Ethics, while its powers can be extended to oversee the Code observation.

Alternatively, such functions can be attributed to the Anticorruption Committee. Such option
could be the path towards resolving the COI problem at the parliamentary level.

- Introducing a comprehensive COI resolution policy. This policy should include the
measures enabling not only an efficient management of the conflict of interest, but also its
prevention. For this purpose, in accordance with the OECD recommendations, the policy
should be based on the following key elements: full legislative definition of the COI concept,
transparency, openness, and accountability, COl management, training and awareness, as well
as enforcement.

Preservation of the current COI status quo in the Ukrainian parliament will also mean
preservation of such phenomena as nepotism, hidden lobbying, and concealed business. Therefore,
the following synergic steps seem to have the best prospects among the possible ways to regulate the
conflict of interest:

1. Reconciliation and Enhancement of the COI Legislative Regulation

Sufficiently detailed development of the COI subject in the Corruption Prevention Law makes
it possible to do without a special COI law. It is proposed, however, to explain the provisions
prohibiting MPs from being involved in business activities and holding corporate rights, having
reconciled the Commercial Code and the Corruption Prevention Law. No less important are sanctions
for the violation of the legal norms, therefore it is advisable to consider the possibility of their
strengthening in some cases from the disciplinary and administrative level to criminal liability.
Here it is necessary to hold preliminary consultations both with MPs and with the public, as under
the Ukrainian political conditions such steps may become the instruments of political manipulations,
abuses, and prosecution.

In addition, it is rather advisable to amend the Parliamentary Rules of Procedure as concerns
formation of the committees and committee voting by obliging the MPs to report on their conflicts
of interest. Such reports can be submitted as declarations at the beginning of the convocation period.

For the broader legislative coverage, the COI should also be introduced into the Parliamentary
Status Law, which currently includes only norms on the employment upon the expiry of the
parliamentary powers without any reference to COI.

A critical element for strengthening the legislative regulation is the adoption of the Code of
Parliamentary Ethics. Such act should take into account the ideas of the MPs, be based on the best
international practice and meet the realities of the Ukrainian politics, which means that it should
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include a chapter on sanctions. It is important to define the body, committee or individual,

e.g. the Verkhovna Rada Chair, to be in charge of the Code observation. The leadership position of
the Chair on this issue is the foundation for the successful approval of the Code.

Adoption of the law on lobbying is a special element of the legislative regulation of the
conflict of interest. This important step will make it possible to take the operation of numerous
organisations out of the shadow, as well as to trace the MPs’ outside activities.

2. Transparency, Openness, and Accountability

As an option, the COI declaration could be combined with the annual e-declaration.
It could be signed (e-signed) by the MP and be renewed annually. The current e-declaration can be
supplemented with certain technical upgrades for automatic compilation the points that can represent
COl and be generated into a special declaration.

It is also important to establish a register of lobbyists with the parallel adoption of the law on
lobbying. To this end, consultations can be held with the public and other interested parties to avoid
possible pressure and prosecutions.

To ensure transparency of the MPs’ consultations with the interested parties, the Verkhovna
Rada Electronic Register of the Civil Society Organisations should be used more efficiently.
This may require amendments to the Parliamentary Rules of Procedure or adoption of additional
resolutions, as well as unconditional support by the Verkhovna Rada Chair.

3. COI Management

First of all, there is a need to strengthen the positions of the Rules Committee as the first
reference point in case of appearance or possibility of the conflict of interest. MPs should realise that
they can address the Committee with the COI reports both about themselves and about other MPs.

The NCPA as the main COI management tool should start functioning in an independent and
unbiased way. For this purpose, the Agency should be audited with the relevant measures taken
afterwards.

The NCPA should check all existing declarations of the MPs and provide recommendations
on the resolution of the situations featuring the COI signs or, should this prove impossible, propose
sanctions in accordance with the law.

The Agency should also cooperate with the parliamentary leadership to monitor the COI.
Testing and surveys can be held for this purpose to check the existence of the conflict of interest.

4. Training and Awareness

To inform MPs on the conflict of interest, what it is about and why it is dangerous for both
for them and the parliament, how to avoid COI or resolve the existing one, regular awareness
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programmes, like seminars, training sessions, discussions, should be held with dissemination of the

relevant materials. These programmes should become an obligatory part of the beginning of the
parliamentary service.

In addition, training is necessary for the staff of the profile units and the Rules and the
Anticorruption Committees, as well as the NCPA, in order to strengthen their knowledge and analysis
potential. Such training can be held with involved of the Ukrainian and international experts.

Finally, it is important to raise the awareness of the political parties in order to force them to
cut off possible conflicts of interests already at the parliamentary election stage.

5. Enforcement

Fulfilment of the current norms is critically dependent on the commitments taken by the key
players to resolve the conflicts of interest. For this purpose, consultations, discussions, and
information campaigns can be held on the importance of addressing the conflict of interest.

In addition, each COI policy step should be made under the leadership and responsibility of
the defined body or person. The public pressure should help in the cases where there is no political
will, as well as it may strengthen the political liability for the solution of this issue. A significant role
here is also attributed to the judicial reform which should ensure inevitability of punishment.
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ANNEX 1

Ukrainian Legislation on the Conflict of Interest

Corruption Prevention Law

Article 1. Definitions

The private interests shall mean any property or non-property interests, including those
caused by private, family, or other outside relations with natural persons and legal entities, as well as
the interests emerging from membership or involvement in civic, political, religious or other
organisations;

The potential conflict of interest shall mean presence of a private interest in the area where
the holder performs their service or representation powers which may have an impact on the
objectivity and impartiality of their decision-making, as well as action or non-action while exercising
their powers;

The actual conflict of interest shall mean the collision between the private interest and the
service or representative powers which may have an impact on objectivity and impartiality of the
decision-making, as well as action or non-action during the exercise of the above powers;

Article 11. National Corruption Prevention Agency Powers

1. The NCPA shall have the following powers:

6) monitoring and supervision of the fulfilment of the legislative acts on ethical conduct,
prevention and resolution of the conflict of interest in the activities of the individuals authorised
to fulfil the state or local self-governance functions or the individuals equalled thereto;

Article 25. Restrictions on the Combinations of Jobs or Other Types of Activity

1. The individuals referred to in Art. 3.1.1 hereof shall be prohibited from the following:

1) to be involved in any other paid activities (excluding pedagogic, research, creative
activities, medical practice, instructing or refereeship) or entrepreneurship, if another is not
established by the Constitution or laws of Ukraine;

2) to be a member of the management board, other executive or oversight bodies, supervisory
board of a company or an for-profit organisation (excluding the cases when such individuals manage
shares/stock owned by the state or a territorial community and represent the interests of the state or a
territorial community in the board (supervisory board), auditing board of a commercial organisation),
if another is not established by the Constitution or laws of Ukraine.
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2. The restrictions established by Part 1 above shall not extend to the Members of the
Verkhovna Rada of the Autonomous Republic of Crimea, members of local councils (excluding those
who exercise their powers in the relevant council on a permanent basis), and jurymen.

Article 26. Restrictions After Termination of the Activities Related to the Fulfilment of the
State or Local Self-Governance Powers

1. Individuals authorised to fulfil the state or local self-governance functions referred to in
Art. 3.1.1 hereof who resigned or in any other way terminated their activities related to the fulfilment
of the state or local self-governance functions are prohibited from:

1) concluding any labour agreements (contracts) over a year upon the termination of the above
activities or make any legal business deals with private law legal entities or private entrepreneurs if,
one year before the termination of fulfilment of the state or local self-governance powers, the
individuals referred to in Clause 1 of this Part exercise control, oversight, or preparation powers or
were involved in the preparation and adoption of the decisions related to the operation of such legal
entities or private entrepreneurs;

2) disclosing or using in any other way the information that has become known to them due to
the fulfilment of the service powers, excluding the cases established by law;

3) representing the interests of any individuals over one year in the cases (including those

considered by the courts) where another party is the body, a company, an institution, or an
organisation where they worked at the moment when they terminated the activities in question.

Article 27. Restriction of the Joint Work with Family Members

1. The individuals referred to in Subclauses "a", "8"-"3" of Art. 3.1.1 hereof cannot directly
supervise or be directly subordinated to their family members due to the exercise of powers by their
family members.

The individuals aspiring for the posts referred to in Subclauses "a", "s"-"3", Clause 1 of Part 1 of
Avrticle 3 hereof shall notify the leadership of the body offering the aspired post of the family members
working in such a body.

The provisions of Clauses 1 and 2 of this Part do not extend to:

1) people’s assessors and juries;

2) family members who are directly subordinated to one another due to occupation by one of
them of the elected office;

3) individuals who work in villages (excluding district centres) and mountainous inhabited
localities;

2. Should any circumstances violating the requirements of Part 1 of this Article arise, the relevant
individuals and their family members shall take measures to remove such circumstances within a
15-day period.

Should such circumstances not be removed within the established period of time on a voluntary
basis, the relevant individuals or their family members shall be transferred within one month in
accordance with the procedure established by law to any other position excluding the direct
subordination.

Should such transfer be impossible, the subordinated person shall be dismissed from the

occupied post.
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Article 28. Prevention and Settlement of the Conflict of Interest

1. The individuals referred to in Clauses 1, 2 of Part 1 of Article 3 hereof shall:

1) take measures to prevent the emergence of an actual or potential conflict of interest;

2) not later than the next working day after the day when the individual learnt or should have
learnt of the actual or potential conflict of interest, notify their direct supervisor, and in case of
occupying the position without a direct supervisor, or in a collective body — the National Agency or
any other body or collective body defined by law where the conflict of interest emerged accordingly;

3) to abstain from taking any actions or making any decisions under the conditions of the actual
conflict of interest;

4) to take measures to settle the actual or potential conflict of interest.

2. The individuals authorised to fulfil the state or local self-governance functions cannot directly
or indirectly encourage their subordinates to make decisions, take actions or omit actions contrary to
the law for the benefit of their private interests or private interests of any third parties.

3. Within two days after being notified that a subordinated individual has an actual or potential
conflict of interest, the direct supervisory of the individuals or head of the body in charge of
dismissing/initiating dismissal shall decide on the settlement of such conflict of interest having
notified the relevant individual thereof.

In case of getting a notification from a certain individual that they have an actual or potential
conflict of interest, the National Agency shall within seven working days explain the procedure of
their action to such an individual to settle the conflict of interest.

4. The direct supervisory of the individuals or head of the body in charge of dismissing/initiating
dismissal who has learnt that ta subordinated individual has a conflict of interest shall take measures
envisaged hereby to prevent and to settle the conflict of interest of such an individual.

5. Should any individual have any doubts about whether they have a conflict of interest, they
shall request explanation from the National Agency territorial body. If the individual gets no
confirmation of the absence of the conflict of interest, they shall act in accordance with the
requirements set by this section of the Law.

6. If the individual has received a confirmation of no conflict of interest, such individual shall
be free from liability should later the conflict of interest be found in the actions, explanation for which
has been sought.

7. The laws and other regulations that define the powers of the public bodies, authorities of the
Autonomous Republic of Crimea, local self-governance bodies, the procedure for the provision of
certain types of public services and performance of other types of activities related to the fulfilment
of the state or local self-governance functions shall envisage the procedure and the ways to settle the
conflict of interest of the servants whose activity they govern.

Article 29. Measures of the External and Self-Regulation of the Conflict of Interest

1. External regulation of the conflict of interest is done by the following means:

1) discharge of the individuals from the fulfilment of the tasks, performance of actions, making
decisions or participating therein under the conditions of the actual or potential conflict of interest;

2) external supervision of the fulfilment by the individual of the relevant task, performance of
certain actions or adoption of decision;

3) restriction of the access of individuals to certain information;

4) revision of the individual’s service powers;
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5) the individual’s transfer to another position;

6) dismissal.

2. The individuals referred to in Clauses 1, 2 of Part 1 of Article 3 hereof with an actual or a
potential conflict of interest may themselves take measures to settle the relevant private interest with
submission of the confirming documents to the direct supervisor or the head of the body in charge of
dismissal or its initiative.

Discarding of the private interest shall exclude any possibility of its concealing.

Article 30. Discharge from the Fulfilment of the Task, Action, Decision Making or Participation
Therein

1. The individual authorised to fulfil the state or local self-governance functions or the individual
equalled thereto are discharged from fulfilment of tasks, performance of actions, making decisions
or participating therein under the conditions of the actual or potential conflict of interest on the
decision of the head of the relevant authority, company, institution, or organisation in the cases when
the conflict of interest does not have a permanent nature and provided it is possible to involved other
staff of the relevant authority, company, institution or organisation into the adoption of such decisions
or performance of actions.

2. The individual authorised to fulfil the state or local self-governance functions or the individual
equalled thereto are discharged from fulfilment of tasks, performance of actions, making decisions
or participating therein under the conditions of the actual or potential conflict of interest, as well as
other staff of the relevant authority, company, institution, or organisation are involved into the
adoption of such decision or performance of action on the decision of the head of the body or the
relevant structural unit where the individual works.

Article 31. Information Access Restriction

1. Access of the individual authorised to fulfil the state or local self-governance functions or the
individual equalled thereto to certain information is restricted on the decision of the head of the body
or the relevant structural unit where the individual works in the case when the conflict of interest is
associated with such access and has a permanent nature, as well as if it is possible for the individual
to continue exercising their powers in their position with such restriction and a possibility to assign
the work with the relevant information to another member of staff of the authority, company,
institution or organisation.

Article 32. Revision of the Scope of Service Powers

1. The scope of the service powers of the individual authorised to fulfil the state or local self-
governance functions or the individual equalled thereto shall be reviewed on the decision of the head
of the authority, company, institution or organisation or the relevant structural unit where the
individual works if the conflict of interest in its activity is of permanent nature and is related to the
individual’s specific powers, as well as provided it is possible for such individual to continue
fulfilling their service duties in a proper way upon such revision and to assign the relevant powers to
anther staff member.
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Article 33. Exercise of Powers under External Supervision

1. The service powers shall be exercised by the individual authorised to fulfil the state or local
self-governance functions or the individual equalled thereto under the external supervision if the
discharge of individuals from the fulfilment of tasks, performance of actions, adoption of decision or
participation therein under the conditions of the actual or potential conflict of interest, restriction of
access to information or revision of the scope of their powers is impossible and there are no grounds
to transfer such individual to another position or to dismiss them.

2. The external supervision is exercised in the following forms:

1) the member of staff defined by the head of the authority, company, institution or organisation
shall verify the status and results of the tasks fulfilled by the individual, the actions performed, the
content of the decisions or draft decisions to be adopted or being developed by the individual or the
relevant collective body dealing with the issues related to the subject of the conflict of interest;

2) the individual shall fulfil the tasks, perform actions, consider cases, prepare and adopt
decisions in the presence of the staff member defined by the head of the authority;

3) the National Agency authorised individual shall participate in the work of the collective body
as an observer without the right to vote.

3. The external supervision decision shall define the form of such supervision, the member of
staff authorised to exercise it, as well as the individual’s duties due to the introduction of the external
supervision of their fulfilment of the relevant task, performance of actions or adoption of decisions.

Article 34. Transfer/Dismissal Due to the Conflict of Interest

1. The individual authorised to fulfil the state or local self-governance functions or the individual
equalled thereto shall be transferred to another position due to the actual or potential conflict of
interest on the decision of the head of the authority, company, institution or organisation if the conflict
of interest in the activity of such individual is of a permanent nature and cannot be settled through
the discharge of such individual from the fulfilment of the task, performance of actions, making
decisions or participation therein, restriction of their access to information, revision of the scope of
their powers and function, deprivation of the private interest, provided there is a vacant position with
the characteristics that correspond to the individual’s personal and professional qualities.

Such transfer to another position can be done only upon the consent of the individual authorised
to fulfil the state or local self-governance functions or the individual equalled thereto.

2. The individual authorised to fulfil the state or local self-governance functions or the individual
equalled thereto shall be dismissed from their position due to the conflict of interest in case the actual
or potential conflict of interest in their activity has a permanent nature and cannot be settled in any
other way, including due to no individual’s consent to be transferred or to be deprived of the private
interest.

Article 35. Settlement of the Conflict of Interest That Arose in the Activities of Certain
Categories of Individuals Authorised to Fulfil the State or Local Self-Governance Functions

1. The rules for the settlement of the conflict of interest in the activities of the President of
Ukraine, members of Parliament, members of the Cabinet of Ministers of Ukraine, heads of the
central executive authorities which are not members of the Cabinet of Ministers of Ukraine, judges,
judges of the Constitutional Court, heads, deputy heads of the regional and district council, city/town,
village/settlement mayors, secretaries of the city/town, village/settlement councils, members of local



i = p AGENCY FOR
oY . ‘ LEGISLATIVE
/i U SAI D EAST EUROPE INITIATIVES

W ! BIA AMEPMKAHCBHKOIO HAPOAY Fo U N DATI o N www.parliament.org.ua

councils shall be defined by the laws which regulate the status of the relevant individuals and the
principles of organisation of the relevant bodies.

2. In case of actual or potential conflict of interest y individual authorised to fulfil the state or
local self-governance functions or the individual equalled thereto, which is part of the collective
body (the committee, the commission, and the college etc), she has no right to participate in the
decision made by this body.

Any member of the relevant collective body or participant of the meeting dealing with the
relevant issue can make a statement about such individual's conflict of interest. The statement on
the conflict of interest made by a member of the collective body shall be entered into the minutes of
such collective body meeting.

If nonparticipation of the individual authorised to fulfil the state or local self-governance
functions or the individual equalled thereto, who is a member of the collective body, may result in
the loss of such body's competence, such individual's participation in the decision-making shall be
done under an external control. The decision on the external control shall be made by the relevant
external body.

Article 36. Prevention of the Conflict of Interest Due to Possession of a Company or Corporate
Rights

1. The individuals referred to in Clause 1, Subclause 2.a of Art. 3.1 hereof shall, within 30 days
upon their appointment (election) to their post, shall pass the management over their companies
and corporate rights to another individual in accordance with the procedure established by law.

In this case, the individuals referred to in Clause 1, Subclause 2.a of Art. 3.1 hereof are
prohibited from passing the management over their companies and corporate rights to their family
members.

2. If by the establishment (founding) method and formation of the authorised capital the
companies are the unitary entities, their owners referred to in Clause 1, Subclause 2.a of Art. 3.1
hereof shall pass them over on the basis of the assets management contract with a business operator.

3. The individuals referred to in Clause 1, Subclause 2.a of Art. 3.1 hereof shall use one of the
following methods to pass over their corporate rights:

1) conclusion of an assets management contract with a business operator (excluding contracts
on management of securities and other financial instruments);

2) conclusion of an agreement on the management of securities, other financial instruments and
funds aimed to be invested into securities and other financial instruments with the securities trader
licensed by the National Commission for Securities and Stock Exchange Market for securities
management;

3) conclusion of an agreement for establishment of a venture unit investment fund to manage the
transferred corporate rights with an assets management company licensed by the National
Commission for Securities and Stock Exchange Market for assets management.

The transfer of the corporate rights as payment for the value of the securities of the venture unit
investment fund shall be made after the National Commission for Securities and Stock Exchange
Market registers the issue of the securities of such joint investment institute.

4. The individuals referred to in Clause 1, Subclause 2.a of Art. 3.1 hereof cannot conclude
agreements mentioned in Parts 2 and 3 of this Article with business operators, securities traders, and
assets management companies if their family members are working there.
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5. The individuals referred to Clause 1, Subclause 2.a of Art. 3.1 hereof, appointed/elected to
their post, shall, within one day after they have transferred their companies and corporate rights
for management, send a written notification thereof to the National Agency along with a notarised
copy of the concluded agreement.
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Code of Administrative Infringements

Article 1724 Violation of Restrictions on Combination of Jobs

Violation of the restrictions set by law for doing any other paid job (apart from the pedagogical,
research, and creative activities, medical and judicial practice, instructor practice in sport) or
entrepreneurial activities shall be subject to a fine in the amount ranging from three to five hundred
untaxed limits (ULs) with confiscation of the income received from the business activities and
from the combined work.

Violation of the restrictions set by law as to the participation in the management boards, other
executive or oversight bodies, or supervisory boards of companies or for-profit organisations (apart
from the cases when an individual performs functions on the management of the shares owned by the
state or a territorial community and represents the interests of the state or a territorial community in
the board (supervisory board), auditing board of a commercial organisations), shall be subject to a
fine in the amount ranging from three to five hundred ULs with confiscation of the income
received from such activities.

The actions envisaged by Part 1 or 2 committed by the individual who over a year has been
subject to an administrative charge for the same violations, shall be subject to a fine in the amount
ranging from five to eight hundred ULs with confiscation of the income received or
remuneration and deprivation of the right to occupy certain offices or to be involved in certain
activities for the period of one year.

Note. For the purpose of this Article, the violators are the individuals referred to in Clause 1 of
Art. 3.1 of the Law on Prevention of Corruption, excluding Members of the Verkhovna Rada of the
Crimean Autonomous Republic, members of local councils (excluding those exercising their powers
in the relevant council on a permanent basis), members of the High Council of Justice (excluding
those who work for the High Council of Justice on a permanent basis), people assessors and juries.

Article 172, Violation of Requirements on Prevention and Settlement of the Conflict of Interest

The failure to report on the actual conflict of interest in the case and in accordance with the
procedure established by law shall be subject to a fine in the amount ranging from one to two
hundred ULs.

Taking actions or making decisions under the conditions of the actual conflict of interest shall
be subject to a fine in the amount ranging from two to four hundred of ULs.

The actions envisaged by Part 1 or 2 and committed by an individual who has already been
subject to an administrative charge for the same violations shall be subject to a fine in the amount
ranging from four to eight hundred ULs with deprivation of the right to occupy certain offices or to
be involved in certain activities for the period of one year.

Note.

1. For the purpose of this Article, the violators are the individuals referred to in Clauses 1 and 2
of Art. 3.1 of the Law of Ukraine on Prevention of Corruption”.

2. For the purpose of this Article, the actual conflict of interest shall mean the conflict between
the individual’s private interest and their service or representative powers, which affects the
objectivity or impartiality of the decision-making or actions taken/omitted during the exercise of such
powers.
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Article 1728 lllegal Use of the Information that Has Become Known Due to the Exercise of
Service Powers

Illegal disclosure or use in any other way for the personal interests of the information that has
become known due to the exercise of the service powers shall be subject to a fine in the amount
ranging from one hundred to one hundred fifty ULs.

Parliamentary Rules of Procedure

Article 31'. Restriction of Participation in the Parliamentary Plenary Sitting Due to the
Conflict of Interest

1. At the plenary sittings, the Member shall participate in the discussion of the issues where they
have a conflict of interest provided this is publicly announced at the Verkhovna Rada plenary sitting
where such an issue is considered.

Article 37. Voting Types and Means Voting Types and Means:

6. The Member shall participate in the voting on the issues where they have a conflict of interest
provided this is publicly announced at the Verkhovna Rada plenary sitting where such an issue is
considered;

Article 85. Ad Hoc Commission Establishment Procedure Ad Hoc Commission Establishment
Procedure

The Member, who, in case of election, will have an actual or potential conflict of interest in
certain issues, cannot be elected to an Ad Hoc Commission established for preparation and
preliminary consideration of such issues. The Member proposed by a parliamentary faction/group to
join an Ad Hoc Commission shall inform the Verkhovna Rada of impossibility to participate such
Commission’s work in case of the above grounds.

Article 87. Establishment of the Parliamentary Temporary Investigation Commissions

5) will have, in case of election, another actual or potential conflict of interest, for the
investigation of which the relevant Commission is established.

The Member, who, in case of election, will have an actual or potential conflict of interest in
certain issues, cannot be elected to a Temporary Investigation Commission established for
preparation and preliminary consideration of such issues.
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